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J U D G M E N T

1. The relevant fact of the prosecution case, as it is seen 
from  the  ejahar,  in  brief,  is  that  on  29.03.08  complainant 
Smti. Suro Baruah filed a written ejahar before the Tezpur Sadar 
Police  Station  stating  that  her  daughter  Smti.  Jyoti  Baruah was 
given a marriage to one Sri Moon Keot (the accused son of Sri 
Bhuduram  Keot  vill:  Balipukhuri  Tiniali  Bebegia  Gaon,  about  5 
years ago and on the previous date i.e 28.03.08 Friday at about 7 
pm while no one was present in the house poured kerosene oil on 
the body of Sri Jyoti Baruah by setting fire. Immediately, she was 
shifted to Tezpur Civil  Hospital  with severe burn injury  and the 
accused Moon Keot admitted her in the Tezpur Civil Hospital and 
tried  to  escape,  but  somehow they  had  apprehended  him  and 
handed over to the police. It is also stated in the ejahar that her 
daughter Jyoti Baruah is in serious condition in the civil hospital. 

2. After receiving the aforesaid ejahar, the O/C of Tezpur PS 
registered the case bearing Tezpur Police Station Case No.207/08 
u/s 498(A)/307 IPC .  S.I  Ranjan Kr.  Gogoi  investigate the case 
During the course of investigation, the investigating Officer visited 
the place of occurrence, recorded the statements of the witnesses 
held inquest over the body, prepared the inquest report, prepared 
the sketch map of the place of occurrence, visited to the Tezpur 
Civil  Hospital  for  post-mortem  examination  and  collected   the 
vissera of the deadbody and send it to the FSL examination and 
thereafter, the Investigating Officer arrested the accused person. 
And  after  completion  of  investigation,  the  Investigating  Officer 
submitted the Charge-sheet against the accused u/s 304 (B) IPC. 
During the investigation, the police also recorded the statement of 
dying declaration of the victim Sri Jyoti Baruah.   

 3. On appearance of the accused person Sri Moon Keot in 
the  Court  of  learned  Magistrate,  copies  of  police  paper  as  per 
provision of Section 173 CrPC were furnished to him as the offence 
under Section 304(B) of IPC was exclusively triable by the Court of 
Sessions, the case was committed to the Court of learned Sessions 
Judge,  Sonitpur, Tezpur for trial.

4. During the process of trial, the case was committed and 
transferred  to  this  Court  for  trial.  Thereafter,  my  learned 
predecessor on going through the documents referred to in Section 
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173  of  CrPC  and  after  hearing  the  learned  Additional  Public 
Prosecutor and the learned State Defence Counsel, a charge under 
Section 304(B) IPC was framed against the accused Moon Keot. 
The accused pleaded not guilty when the particulars of charge was 
read over and explained to him and so, the case proceeded for 
further trial.  

5.  To bring home the charge framed against the accused 
person, the prosecution examined as many as 12 witnesses in this 
case including the Medical  Officers and the Investigating Officer 
and exhibited the documents including the Post Mortem Report, 
Sketch  map  and  Charge-sheet.  The  statement  of  the  accused 
person was also recorded U/S 313 CrPC and the accused denied all 
the allegations, but refused to adduce any defence evidence. So, 
the case was fixed for argument.

6. Learned Additional Public Prosecutor as well as the learned 
State  Defence  Counsel  for  the  accused  made  their  respective 
arguments. I have perused the entire materials on record including 
the exhibits, made by the prosecution side during examination of 
the witnesses.

7.   The learned Additional Public Prosecutor has argued that 
the case has been fully proved against the accused person by the 
prosecution and the accused is liable to be punished and convicted 
u/s 304(B) IPC. Controverting his argument, the learned defence 
counsel has submitted that the prosecution has failed to prove the 
case against the accused person beyond all reasonable doubt and 
therefore,  the  accused  is  entitled  to  acquittal  on  insufficient 
prosecution evidence.

8.          Now  , the Point for determination is :  

    Whether on 28-03-08 at about 7 pm village: 

Bebegiagaon  under  Tezpur  Police  Station, 

the  accused  Moon  Keot  on  demand  for 

dowry, intentionally caused by setting fire, 

after  pouring  kerosene,  death  of  his  wife 

Jyoti Keot, as alleged and is punishable u/s 

304(B) of IPC ?
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                        DECISION&REASONS THEREOF

9.  To  come  to  a  decision  as  to  the  extent  to  which  the 
prosecution has proved the case u/s 304(B)  of  IPC against  the 
accused  Moon  Keot,  the  evidence  on  record  is  required  to  be 
analyzed,  along with the exhibits  and other materials  on record 
and the statement of the witnesses is discussed below.

10. In this context the evidence of witnesses are discussed 
first. PW 1 is Sri Milan Baruah and he in his evidence he stated that 
the deceased Jyoti Baruah is the elder sister of his wife. He knew 
the accused Moon keot. Jyoti Baruah was given in marriage with 
the accused Moon Keot.  He knew about  the occurrence on the 
following day morning. He also stated that the he heard that Jyoti 
Baruah was set fire by her husband Moon keot in his house. He 
came to Kank Lata  Civil  Hospital  to  see Jyoti  Baruah in  a  very 
serious condition with severe burn injury in the civil hospital. When 
he came there she was in conscious at that time. He also states 
that he asked Jyoti Baruah who set on fire but she did not tell 
anything and thereafter she was taken to Mission Hospital, Tezpur. 
He also deposed that her asked her what happened to her and 
then she told that the accused Moon Keot used to rebuke always 
and he poured kerosene oil on her body and set her on fire. After 
19 days Jyoti Baruah died in the Mission Hospital and the accused 
her husband Moon Keot fled away from the Civil Hospital, but he 
caught hold of him and handed over him to Tezpur P.S. and then 
the mother of the deceased Smti. Sura Baruah filed an ejahar in 
the Tezpur P.S. Police saw the deadbody and held inquest over the 
dead body. Ext. 1 is the inquest report.

In his cross-examination he deposes before the Court that 
his house is situated at Balisiha whereas the house of the accused 
is  situated  at  Bebegia  Tini  Ali.  The  distance  from his  house  to 
Bebegiab tini ali is 5 Kms.  In the cross-examination he stated that 
one Person Keshab Kalita of Kotokochuburi informed him about the 
occurrence. He also stated that he did not stated before the IO 
that Jyoti Baruah was taken to Mission Hospital, Tezpur from Civil 
Hospital on the very day and that she died after 19 days at Mission 
Hospital, Tezpur. He also deposed that he did not state before the 
police that the deceased told him at the Mission Hospital that the 
accused rebuked her and set fire on her body and poured water. 
He also stated that he did state before the IO that when he asked 
the deceased at Tezpur Civil Hospital she would tell later on.  Post 
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Mortem was done at Tezpur Civil Hospital. This witness also denied 
that it was not true that deceased Jyoti Baruah caught fire when 
she was cooking. He also denied that it was not a fact that as he 
was from the same village so he had deposed falsely against the 
accused. 

11.  PW 2 is  Smti.  Sura Baruah and in her deposition she 
stated that she know the accused Moon keot  who  is  her  son-in-
law.  She deposed that  her  daughter  Jyoti  Baruah  was given in 
marriage with the accused Moon Keot about 4 years ago. On the 
following day  one Keshab Nath informed her that  her daughter 
Jyoti Baruah was in civil hospital having Burn injuries. She came to 
Tezpur Civil Hospital at about 9 am in the morning. She saw her 
daughter in the hospital having burn injury. Later on about 2 pm 
she enquired from Jyoti Baruah what happened. Jyoti Bauah told 
her that the accused Moon Keot poured Kerosene oil on her body 
and set her on fire. On the following day she was taken to Mission 
Hospital, Tezpur for her treatment. After 18 days she succumbed 
to her injuries. Ext. 2 is the ejahar and Ext 2(1) is her signature. 
She also deposed that who wrote the ejahar.

In her cross-examination, she deposed that the house of the 
accused Moon Keot is in different village and her house is situated 
in a different village. She states that she used to go the house of 
accused Moon Keot off and on. She states that she did not know 
how to read and write. She sates that she had forgotten who wrote 
the ejahar.  She did not states before the IO that Jyoti Baruah told 
her at Civil Hospital on the very day at 2 pm that accused Moon 
keot  poured  Kerosene oil  on her  and set  her  on fire.  She also 
stated that  Jyoti Baruah was taken to Mission Hospital and after 
18 days she died in the Mission Hospital. She states that it was fact 
that the accused Moon Keot poured kerosene oil on her daughter 
Jyoti Baruah and set fire. She also denied that that Jyoti Baruah 
caught fire accidently when she was cooking meal.       

12.  PW 3 is  Sri  Bhadreswer  Das and in  his  deposition  he 
stated that  he know the accused Moon Keot  and the deceased 
Smti.  Jyoti  Baruah.  He saw her  in  Civil  Hospital  when she was 
suffering from burn injuries. He deposed that the deceased Jyoti 
Baruah told them that she had quarrel  with her husband Moon 
Keot and the accused poured Kerosene oil on her body and set fire 
on her.  Accused was also present in the hospital. Accused went 
from the hospital on the plea that he would bring a document and 
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then he and one Milan Baruah informed the police that accused 
Moon Keot fled away. He also deposes that Smti. Jyoti Baruah died 
after 3 /4 days. Police came there and held inquest over the body 
and prepared inquest report and he put his signature there which 
is Ext. Ext, 1(2).

In the cross-examination he deposes that it is not fact that 
he did not state before the police that at the time of giving the 
dying declaration she was unconscious and that Jyoti Baruah did 
not tell him that her husband had poured kerosene on her and set 
fore following a quarrel. He also states that he was not a witness 
and denies that the accused had come to hospital for treatment of 
his wife and the fire was an accidental one. 

13. PW 4 is the Sri Pankaj Baruah and in his deposition he 
states that he know the accused Moon Keot . He deposed that in 
the year 2008, one person Keshab Medhi informed him that his 
elder sister Jyoti Baruah was set on fire by the accused Moon Keot. 
When he know he went to the kanaklata Civil Hospital  and saw 
Jyoti Baruah was a very serious condition with severe burn injury. 
Thereafter Jyoti Baruah was shifted to Mission Hospital. He states 
that Jyoti Baruah told that accused Moon Keot her husband set on 
fire by putting kerosene oil on her body after 18 days she died in 
the Mission Hospital.  Police saw the deadbody and held inquest 
over the dead body and prepared a inquest report wher he put his 
signature which is Ext 1(3).

In  the  cross-examination  he  deposed  that  he  did  not 
remember the date. When he reached the hospital accused Moon 
Keot was not in the hospital and at that time Jyoti Baruah was not 
in a position to speak. He do not know who shifted Jyoti Baruah to 
Mission Hospital.   He also stated that it was not fact that accused 
Moon Baruah did not set fire on her elder sister Jyoti Baruah and 
that she caught fire accidentally.

14. PW 5 is the Dr. Bidyut Kumar Bora, he deposes in his 
deposition  that  he  was  working  at  Medical  Officer  of  Baptist 
Chriastian Hospital, Tezpur, and on that day on police requisition 
he examined that  Smti.  Jyoti  Keot and also  recorded her dying 
declaration.  Ext  3  is  the  Medical  Report  and  Ext.  3(1)  is  his 
signature.  Ext  4  is  the  dying  declaration  and  Ext  4(1)  is  his 
signature.
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On medical examination, he found the name of the patient 
Smti.  Jyoti  Keot  @  Joya  C/O  Milan  Baruah,  Vill:  Japisozia,  BP 
Tiniali,  mouza  Bhairaboath.  He  stated  that  the  deceased  was 
admitted at Baptist Christian Hospital on 30.03.08 at about 10.45 
am. On examination he found as follows:

He found burn injury on face, lower back and left thigh. The 
deceased was conscious and oriented. Lctes, oedema were absent. 
Heart sound was normal. Jyoti Baruah had 50-60% burn injury. 

Ext 3 is the Medical Report and Ext. 3(1) is his signature. 

He stated that he also recorded the dying declaration of the 
deceased.  Ext  4  is  the  dying  declaration  and  Ext  4(1)  is  his 
signature.

  The deceased stated in her dying declaration as follows:

” I,  Jyoti Keot (Joya), age of 23 years, female, in my full 
conscious state of mind and in full orientation say that I 
have been tortured by my husband asking for dowry and 
also suspect me of having affair with other male partner 
and on 28.03.08 had quarrel with my husband and then he 
put kerosene oil in my body and lit me to fire causing me 
to burn.”

He recorded dying declaration in presence of two sisters of 
the hospital stuff. He obtained the thumb impression of Jyoti Keot 
in presence of the witnesses.

In the cross-examination, he stated that before admission to 
Chriastian  Hospital,  Tezpur,  the  deceased  has  admitted  Civil 
Hospital on 28.03.03 .

He stated that he has not seen the medical report of civil 
hospital.  He  also  stated  that  the  deceased  could  not  read  and 
write. She did not put her signature as her hand was burnt. The 
deceased died after 12 days from recording of dying declaration.

 He also denies that it was not fact the patient did not want to 
give dying declaration before him. He also denies that he himself 
recorded the dying declaration  without  any requisition  from the 
police.  He also  denies  that  the  patient  did  not  state  so,  as  he 
had  recorded  the  statement  in  the  dying  declaration.  He  also 
deposed that the deceased died after 16 days from the date of 
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burn and it was not fact that the deceased did not receive 50% 
burn injuries.

 15. PW 6 is Sri Jayanta Keot. He states that the deceased 
is the wife of his elder brother and at that time he was at Hariyana 
and was he cannot say how his sister-in-law died.

 16. PW 7 is Smti. Anandi Logun is a witness of the dying 
declaration  being  a  Staff  Nurse  at  Baptist  Christian  Hospital, 
Mission  Chariali,  Tezpur  and  on  that  day  Dr.  Bidyut  Kr.  Bora 
recorded the dying declaration of Jyoti Baruah in presence of them. 
Ext. 4 is the dyign declaration where she put her signature which is 
exhibited  Ext  4(2).  She  also  says  that  she  does  not  know the 
deceased Jyoti Baruah from before and also does not know her 
personally.

In  her  cross-examination,  she  says  that  she  does  not 
remember how many days prior to the dying declaration, she was 
admitted to the hospital. This witness was examined by the Court 
also and she states to the Court that the patient was conscious 
oriented and she was able to speak at the time of recording her 
dying  declaration  at  that  time no  attendant  of  the  patient  was 
present and the police did not recorded her statement.  She also 
states that it was not fact that police recorded her statement that 
the patient was conscious oriented and was able to speak at the 
time of recording her dying declaration. She states that it was not 
a fact that the patient was not able to speak at that time.  

17. PW  8  is  the  Dr.  Bijay  Pal  Das,  he  deposes  in  his 
deposition that he was at Medical & Health Officer of Kanaklata 
Civil  Hospital,  Tezpur,  and  on  that  day  on  police  requisition  in 
connection with Tezpur PS Case No. 207/08 u/s 498 A/307 of IPC. 
He performed post-mortem examination on the deadbody of Smti. 
Jyoti Baruah keot being identified by UBC No. 149 Naren Phakan. 
On examination he found as follows:

 An  average  built  female  deadbody  lying  in  the  supine 
position.  After  removal  of  the cloth old ulcer (burn )  seen over 
chest, also both breast, both thigh ant aspect and both hand and 
face with foul smelling discharge from her body. There is no mark 
of definite found over the neck.

On examination of cranium and spinal canal-no injury on the 
scalp. Membrane, Brain and spinal cord are healthy.
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Chest-walls ribs and cartilages-there is no fracture. Pleurae, 
Laryax and trachere and both lungs, heart, pericardium, vessels-
were healthy.

         Abdomonial walls are healthy. In stomach fluid seen. Other 
organs are healthy.

Old deep burn injury noted over face, neck, chest wall (ant), 
both thigh and both hand.

The Medical Officer deposed that in his opinion, the cause of 
death  was  due  to  septicemia  as  a  result  of  burn  injury. 
Approximate 70% of body surface.

The Medical Officer further deposed that Ext 5 is the post-
mortem report where Ext. 5(1) is his signature.

In  the  cross-examination  he  stated  that  post-mortem 
examination was done 14.04.2008. He also deposed that he had 
not mentioned the age of burn injuries in his report. He also stated 
that he does not know the deceased personally. He also states that 
it  was not a fact that he had prepared the post-mortem report 
from his  memory and this  is  not  the exact  picture  of  the burn 
injuries sustained by the deceased.

18.  PW 9 is  Smti.  Nisha  Saikia  and  in  her deposition  she 
stated  that  she  knows  both  the  accused  Moon  Keot  and  the 
deceased Jyoti Baruah. She also stated that about 3 years prior to 
the accident Jyoti Baruah get married to that accused. On the day 
of the incident she went for shopping and when she returned she 
heard  that  Jyoti  Baruah burnt  by fire.  The incident  took place 
about 2 years ago.  

19.  PW 10 is Smti.  Bharati  Konwar.  She in her deposition 
stated that on 14.04.2008 she was posted as Circle Officer under 
Tezpur  Circle.  On  that  day,  she  performed  inquest  on  the 
deadbody of Jyoti Baruah, w/o Moon Keot in reference to Tezpur 
PS Case No. 207/08. Inquest report was done in presence of the 
witnesses and he signed in that inquest report.

Ext. 1 is the inquest report and ext. 1(4) is her signature. 
She  states  that  she  found  burn  injuries  on  the  deadbody  of 
deceased Jyoti Baruah

In her cross-examination she deposed she did not know the 
deceased Jyoti Baruah personally. She did not know identifier Milan 
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Baruah  personally  and  she did  not  mentioned in  inquest  report 
when the deceased died.

20. PW 11 is Sri Alma Lagun Minj and in her deposition she 
deposed that she was working in Baptist Christian Hospital, Tezpur. 
On that day, Jyoti keot was admitted in their hospital by her family 
and Dr. Bidyut Kr. Bora recorded the ‘dying declaration’  of Jyoti 
Keot in presence of her as stated by the injured Jyoti Keot. She 
also deposes that the deceased(Jyoti Keot) told the doctor that her 
husband  the  accused  Moon  Keot  set  fire  into  her   body  after 
pouring kerosene on her body. She put her signature on the ‘dying 
declaration ’  which is exhibited as Ext. 4(3).

In her cross-examination, she stated that  the deceased was 
in the general ward on 01.4.08 and her duty was there However 
she says that on date day who are the nurses on duty she cannot 
remember.  She  also  says  she  cannot  says  who  admitted  the 
deceased  Jyoti  Baruah  and  prior  to  admission  in  their  hospital 
where she took treatment she cannot say. She says that Ext. 4 the 
‘dying declaration’ while being recorded she was present Ext 4(3) 
is her signature. She denies the suggestion that dying declaration 
was not given in her presence. She also says that she does not 
remember at that time whom ‘dying declaration’ has implicated  by 
setting her fire on her body and also denies that Jyoti Keot was not 
in a fit condition to give the ‘dying declaration’.

21.  PW  12  is  the  I.O.  Sri  Ranjan  Kr.  Gogoi  and  in  his 
deposition he stated that on 29.03.08 he was I/C of Bebejia under 
Tezpur Police Station. On that day, a case No. 708 u/s 498A/307 
IPC was registered on an ejahar filed by one Suro Boro, by the O/C 
of Tezpur PS Sri Pritipada Das SI, and the same was entrusted him 
for investigation. He examined the complainant Suro Baruah, and 
witnesses Milan Baruah and Pankaj Barma at the police station at 
7.30pm,  he  took  the  victim  to  the  Tezpur  Civil  Hospital  for 
treatment and examined the victim Jyoti Baruah in the hospital u/s 
161 CrPC. He also examined the other witnesses present in the 
Civil hospital and thereafter took the statement of the accused in 
the  Sadar  PS.  The  accused  had  been  at  the  time  of  the  filing 
ejahar, handed over to the police by the complainant and others. 
The next day on 30th he went to the place of occurrence at 10.50 
pm at Bebijia in the residence of Buduram Keot, the father of the 
accused. He prepared the sketch map which is ext 6 . Ext 6(1) is 
his signature.  On the same day the accused was forwarded to the 
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court  and  the  victim  was  sent  the  Mission  hospital  for  better 
treatment.  Thereafter  he  prayed  for  recording  the  “dying 
declaration”  and  Dr  Bidyut  Kr.  Bora  recorded  the  “dying 
declaration”  along  with  was  sister  Amandi  Kudu  another  sister 
Alma Lagon Minj, who were the witnesses. He took the statement 
of Bidyut Kr. Bora and the witnesses Alma Logun Minj and Anandi 
Logun on 03.04.12. 

The victim Jyoti Keot died on 14.04.12. He also deposes that 
he recorded the evidence/statement of inquest, Bhadreswar Das, 
Pankaj Baruah, Milan Baruah, Raju Baruah. He also collected the 
inquest report, PM report, dying declaration, and other materials 
and also submitted the charge-sheet u/s 304(B) IPC against the 
accused Moon Keot, on 24.06.08. Ext. 8 is the charge-sheet and 
Ext. 8(1) is his signature.

 In  his  cross-examination,  he  stated  that  the  date  of 
occurrence took place at 7 pm. He investigated on the ejahar on 
29.03.08. He went to the place of occurrence on 30.03.08. He did 
not seize anything with regard to the burn of the deceased and 
also he did not record the statement of the victim. He also stated 
that it  was not fact that the deceased was not in a position to 
speak. He recorded the statement of victim u/s 161 CrPC.

He stated that the witness Milan Baruah did not state before 
him that the victim Jyoti  Baruah was taken to Mission Hospital, 
Tezpur from Tezpur Civil  Hospital  on the very day and that the 
deceased died after 19 days at Mission Hospital, Tezpur also the 
witness Milan Baruah did not state before him that the victim told 
him that accused rebuked her and set fire on her body and poured 
water. 

22. The other witness Bhadreswar Das did not tell before the 
I.O that Jyoti Baruah had told that accused poured kerosene on 
her and tried to kill her. The witness also did not tell him that the 
accused fled away on the plea of taking some documents where 
Milan Baruah was also present.

23.The  evidence  of  all  the  witnesses  has  been  discussed 
above but before analyzing the evidence and how far the witnesses 
have corroborated the ejahar story, the vital point in this case on 
which the merits of the case depend is the ‘dying declaration’ of 
the  victim  Jyoti  Keot  which  requires  to  be  scrutinized  and 
discussed.
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24. Section 32 of the Evidence Act requires that the ‘dying 
declaration’  should  be  scrutinized  closely  as  to  its  reliability, 
truthfulness and voluntariness. 

      ‘Dying  Declaration’  is  defined  in  Section  32  of  the 
Evidence Act. On the point of ‘Dying Declaration’  2011(1) GLR 
146-Md.  Azim  Ali  and  Ors  -Vs-  State  of  Assam. Division 
Bench of the Gauhati High Court has elaborately discussed what is 
‘Dying Declaration’. The Gauhati High Court has held that the –

“1. Court has always to be on guard to see that the 
statements  of  the  deceased  were  not  as  a  result  of  tutoring, 
prompting  or  a  product  of  imagination-Court  must  come  to  a 
finding that the deceased was in a fit physical and mental condition 
to  make such declaration-Looking for  corroboration  is  a  rule  of 
prudence only-Court may refuse to accept the dying declaration as 
the basis of conviction, if it finds certain infirmities in such dying 
declaration,  which renders the dying declaration so infirm as to 
prick the conscience of the Court.”

2. Section 32 is an exception to the general rule against 
admissibility  of  heresay,  as  it  is  the  general  rule  that  all  oral 
evidence must be direct. Clause (1) of the section 32, therefore, 
makes relevant  what  is  generally  called as  dying  declaration,  A 
dying  declaration,  if  found  reliable,  can  form  the  basis  of 
conviction. It is a piece of evidence, stands on the same footing as 
any  other  piece  of  evidence  adduced  in  a  proceeding.  The 
acceptability  of  the  dying  declaration  has  to  be  judged  and 
appreciated in the light of the circumstances of each case and it 
has to be weighed by reference to the principles governing the 
weighing of other evidence. Since a dying declaration is not made 
on  oath  and  the  maker  of  the  dying  declaration  cannot  be 
subjected  to  cross-examination,  the  courts  are  to  be  on  guard 
while  testing its  reliability.  The court  has  also  the obligation  to 
closely  scrutinize  all  the  relevant  attendant  circumstances  while 
testing its reliability, truthfulness as well as the voluntariness. It is 
not always necessary that the court for the purpose of recording of 
conviction on the basis  of  the dying declaration has to look for 
corroboration. Looking for corroboration is a rule of prudence only 
and if there is some doubt in the mind of the court, it may look for 
corroboration  before  recording  the  conviction.  However,  if  the 
court  finds  certain  infirmities  in  such  dying  declaration,  which 
renders the dying declaration so infirm as to prick the conscience 
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of the court, it  may refuse to accept the same as the basis for 
conviction.”       

25. Again in 2013(2)GLR 31, Ratna Ghosh –Vs- State of 
Tripura, the Hon’ble Gauhati High Court has held that where the 
cause  of  death  due  to  burning  has  not  been  disputed,  in  the 
absence of opinion evidence, and even a sole witness, if reliable 
may be sufficient to record conviction.

The accident took place on 28.03.08 at about 7 pm and as 
soon as the victim Jyoti Baruah caught fire and she was taken to 
the civil  hospital  by the accused Moon Keot,  but from there he 
tried to escape. There he was apprehended and handed over to 
the police. This fact of the attempt to escape by the accused Moon 
keot creates a suspicion and doubt towards the commission of the 
crime.  The prosecution examined 12 witnesses and PW 1 Sri Milan 
Baruah deposed that he came to know about the incident on the 
next morning and he went to the Civil  Hospital  and found Jyoti 
Baruah in a critical condition, though she was conscious. He has 
asked  her  about  the  incident  and  Jyoti  Keot  told  him that  her 
husband Moon keot used to rebuke her always, and he has poured 
kerosene oil on her body and set her on fire. 

26.Though  in  the  cross-examination,  it  has  come  forward 
that this fact he did not tell the police, the same cannot nullify the 
fact. 

PW 2 Sri Sura Baruah and in her deposition she also stated 
that the next morning victim was in conscious state and had told 
her that the accused Moon Keot poured Kerosene on her body and 
set fire. 

Similar is the evidence of PW 3 Sri Bhadreswar Das and in his 
deposition he says that on that day the accused had quarrel with 
Jyoti Baruah and after that poured Kerosene oil on her and set fire. 
In the cross-examination of these 3 witnesses it is simply denial 
and the defence has not been able to bring any evidence which 
can contradict or brush aside the prosecution evidence. As stated 
earlier  Section  32  is  exception  to  the  general  rule  against 
admissibility of heresay and clause (1) of Section 32 defines dying 
declaration which a found reliable stands on the same footing as 
any other  evidence adduced in  a  case though the  same is  not 
subject to cross-examination. The materials on record show that 
after giving the dying declaration the victim Jyoti  Keot lived for 
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about another 18 days. The dying declaration therefore is true and 
voluntary, and indicates her mental conditions at that time. There 
is no evidence on record of the accused side to show that such 
dying declaration was not voluntary and was taken by force or that 
the said dying declaration was not made while Jyoti Keot was not 
in  her  full  senses.  The  dying  declaration  given  by  Jyoti  Keot 
implicating  her husband is corroborated by  the witnesses 1, 2 and 
3. To all the three witnesses Jyoti keot had narrated the same facts 
implicating the accused Moon Keot . Though it is the obligation of 
the  court  to  closely  scrutinize  all  relevant  circumstances  while 
testing is reliability, in our instant case the fact implicating Moon 
Keot has been corroborated by PW 1, PW 2 and PW 3, making the 
dying declaration all the more trustworthy.

PW 4 is one Pankaj Baruah. In his deposition he stated that 
first Jyoti Keot was taken to Kanaklata Civil Hospital and from there 
being in a very serious condition of burn injury she was shifted to 
Mission Hospital. This witness also stated that Jyoti Keot had told 
him that Moon Keot had set on her fire. So, this witness has also 
corroborated the incident, as stated by other witnesses.

PW  5  Dr.  Bidyut  Kumar  Bora  who  recorded  the  dying 
declaration  which  is  Ext  4,  with  4(1)  is  his  signature  while 
describing her injury had stated that the patient had 50% burn 
injuries but she had narrated the incident which is totally voluntary 
true and reliable. In 1992 (2) SCC 474 the Hon’ble Supreme Court 
has stated that the law relating to dying declaration is that, though 
the  dying  declaration  has  great  weight  and  is  not  subject  to 
cross-examination, court has to be on guard that the statement of 
deceased  was  not  a  result  of  tutoring,  prompting  or  out  of 
imagination. The Hon’ble Supreme Court also held that once the 
court is satisfied that the dying declaration was true and voluntary 
it  can be a base for conviction. In this context mention can be 
made of a number of other cases and one such case is in Sukanti 
Moharana  V.  State  of  Orissa  (2009)  9  SSC  163.   The  dying 
declaration  of  Jyoti  Keot  has  been  corroborated  by  all  the 
witnesses and the fact that she was fully conscious is also evident 
from the fact that she had died after 18 days of giving the dying 
declaration also two witnesses of dying declaration namely PW 7 
Anandi Logun and PW 11 Alma Lagun Minj stated that they were 
witnesses to the dying declaration and both of them stated that 
the deceased was in her full sense while giving her statement. The 
defence in no way have been able  to prove the fact  that  such 
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statement was given under compulsion or was under any influence 
or rancour. Also whether the deceased was in good physical and 
mental state of mind to make the declaration because of the burn 
injuries does not depend on the percentage of the burn injuries 
she has suffered, but it depends on the organs affected by such 
burn injuries. Ext. 5 is the Post mortem report conducted by PW 8 
Dr.  Bijay  Pal  Das,  which show that  the thorax,  abdomen,  liver, 
spleen,  kidneys  bladder,  organs  of  generation,  extema,  and 
internal, to be all healthy. Ext. 1 the inquest report conducted by 
PW 10 Smti. Bharati Konwar, Circle Officer, Tezpur at that time, 
shows that burn injuries were on face, neck, breasts, thigh, hand 
and back side of her body. So, the dying declaration was made in 
her  full  conscious  mind.  He also  stated that  on examination  of 
cranium and spinal canal-no injury on the scalp. Membrane, Brain 
and  spinal  cord  are  healthy.  The vital  parts  of  the  body  being 
healthy, her dying declaration is acceptable, and I am satisfied that 
it is voluntary and sufficient for conviction.

PW 12 Ranjan Kumar Gogoi has done the investigation in a 
proper manner and there is also nothing on cross-examination to 
come  to  the  conclusion  that  the  investigation  was  not  proper, 
biased. The defence has not been able to show that the witnesses 
were interested persons and that the accused has some enmity 
with them. The truth and veracity of the witnesses are also not 
doubtful. In the case of Ratna Ghosh V. State of Tripura referred to 
earlier is applicable to the case and from foregoing discussions and 
also from the evidence the material evidence is not shaken in any 
manner in cross-examination.   

27. The cause death is not disputed. At the time of cross-
examination of the prosecution witnesses on behalf of the accused 
appellant, suggestions were put forward but the same suggestions 
are not sufficient to make the evidence disputed and the evidence 
is  found  to  be  worthy  of  credit  and  not  shaken  or  destroyed 
otherwise. A conclusion can also be drawn to the truthfulness of 
the  dying  declaration  as  the  victim  Jyoti  Keot  from  the  very 
beginning from her admission to the hospital till giving her dying 
declaration had implicated the accused and no wife would implicate 
her husband falsely, more so when she is in the condition of dying, 
other  things  remaining  the  same.   Reference  can  be  made  to 
(2009 ) 3 GLR 800 in Md. Anser Ali V. State of Assam The Hon’ble 
Gauhati High Court had held that for the purpose of establishing an 
offence u/s 304(B) IPC, three conditions are to be proved by the 
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prosecutions.  These  three  conditions  are:   (1)  that  a  married 
woman had died otherwise that under normal circumstances; (2) 
such death was within seven years of her marriage; and (3) that 
there was cruelty and harassment in connection with demand for 
dowry soon before her death. All these three conditions are fulfilled 
by the prosecution up to its hilt, though the fact of demand for 
dowry is not stated by all the witnesses, the dying declaration is 
sufficient in this case, coupled with the conduct of the accused. 

28.  In  view  of  the  above  discussions  made,  the  accused 
Moon  Keot  is  found  to  have  committed  an  offence  by  pouring 
kerosene oil and setting ablaze his wife the deceased Jyoti Keot, 
which resulted in her death and so he is punishable u/s 304(B) 
IPC.  All  the  witnesses  have  corroborated  and  proved  the  case 
along with the dying declaration of the deceased. The prosecution 
has been therefore able to prove the case beyond all reasonable 
doubts. So, I find the accused Moon keot is guilty of an offence u/s 
304(B)  IPC.  There is  no reason as  to why the evidence of  the 
witnesses be discarded.

 The accused has committed an offence which affects the 
society  as  a  whole  and  the  deceased  Jyoti  Keot  has  been 
tortured for dowry to such an extent that she had to face death. It 
is a shame to the society that a helpless woman is tortured and 
killed by her own husband on demand of dowry. Though the crime 
has been committed by an individual the nature of the crime is 
such that the impact is on the whole society. So, the accused is 
also not liable to be considered for benefit under the Probation Of 
Offenders Act.  The accused Moon Keot in his statement u/s 313 
CrPC has simply denied all questions and have also kept silent on 
the question as to the evidence of dying declaration. 

29.The punishment u/s 304(B) is not lesser than 7 years and 
can to be also extend to imprisonment for life and the definition is 
as follows:- 

“Whether  the  death  of  a  woman  is  caused  by  any 
burns  or  bodily  injury  or  occurs  otherwise  than  under 
normal circumstances within seven years of her marriage 
and  it  is  shown  that  soon  before  her  death  she  was 
subjected to cruelty or harassment by her husband or any 
relative  of  her  husband  for,  in  connection  with,  any 
demand  for  dowry,  such  death  shall  be  called  “dowry 
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death”, and such husband or relative shall be deemed to 
have caused her death .“ 

In the instant case, the deceased was subjected to so much 
cruelty on demand for dowry that she had to face for death and 
the contents of the definition of 304(B) as quoted above is totally 
applicable  in  the  facts  and  circumstances  of  this  case.  Hence, 
considering the gravity of the offence of Moon keot, I am of the 
view that accused is liable to be punished with imprisonment for 10 
years with fine of Rs 5000/- and the said punishment will meet to 
the ends of the justice. The period of sentence already undergone 
shall be set off.

O R D E R

30.  The  prosecution  has  been  able  to  prove  the  case 
u/s  304  (B)  IPC  against  the  accused  Moon  Keot  beyond  all 
reasonable doubts and so he is convicted and sentence to undergo 
RI for 10 years with fine of Rs 5000/- in default RI for 2 years. A 
free copy of the judgment be given to accused.

 31. The judgment is given under my hand and seal of this 

Court on this day the 02th day of August,2013.   

           

  Smti. M.R.Sharma
                                                          Additional Sessions Judge 
                                                              Tezpur, Sonitpur   
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APPENDIX

PROSECUTION WITNESS  
 

1. Sri Milan Baruah (PW1)

2. Smti Sura Baruah (PW2)

3. Sri Bhadreswer Das (PW3)

4. Sri Pankaj Baruah (PW4) 

5. Dr. Bidyut Kumar Borah (PW 5)

6. Sri Jayanta Keot (PW6)

7. Smti. Anandi Logun  (PW 7)

8. Dr. Bijay Pal Das (PW 8)

9. Smti. Nisha Saikia (PW 9)

10. Smti. Bharati Konwar (PW 10)

11. Sri. Alma Lagun Minj (PW 11)

12. Sri Ranjan Kumar Gogoi (PW 12)

      LIST OF EXIHIBITS

1.Ext. 1(Inquest Report)

2.Ext. 2 (Ejahar)

3.Ext. 3 (Medical Report)

4.Ext. 4 (Dying Declaration)

5. Ext. 5 (Post-Mortem Report)

6. Ext. 6 (Sketch Map)

7. Ext. 7 (Dead Body Challan)

8. Ext. 8 (Charge-sheet)

                         ( M.R. Sharma)
                                                      Addl Sessions Judge 
                                                         Tezpur,Sonitpur


